OKLAHOMA STATE UNIVERSITY
FACILITIES USE AGREEMENT
THIS AGREEMENT is entered into effective as of the ____ day of _________________________, 20XX, by and between Oklahoma State University ("University"), and ____________ ("Licensee"), a corporation, having a principal place of business at City, State, for use by Licensee of certain facilities and/or equipment owned by University.  For good and valuable consideration the University and Licensee agree as follows:
1. Description of Facilities and Equipment Available for Licensee's Use.  Licensee may use those specified University facilities and/or equipment during the times, on the conditions, and for the fees set forth in this Agreement and on the attached Exhibit A, University Facilities and Equipment Schedule (the "Schedule"), a copy of which is attached to, made a part of, and incorporated in this Agreement. University reserves the right to modify the terms, conditions and fees set forth in this Agreement and on the Schedule upon thirty (30) days written notice.
2. Fees.  Licensee agrees to pay the fees set forth on the Schedule. Payments shall be drafted in advance on a monthly basis.
3. Schedule of Use Periods.  Scheduling shall be solely within the province of the University.   Licensee's use of the facilities and equipment shall be strictly on an "as available" basis as determined by the University in the University's sole and exclusive discretion.  Upon approval of any Schedule, the University will make a good faith effort to make available the facilities and equipment as requested and approved, however, it is understood by the parties that the University's use of the facilities and equipment shall at all times take priority over Licensee's use and the University does not guarantee availability of the facilities and equipment, nor shall the University be liable in any event for the unavailability of the facilities and equipment.  Notwithstanding any provisions in this Agreement to the contrary, if possible, the University will notify Licensee in advance of any change in scheduled use periods under this Section.
4. Compliance with all Laws, Rules and Regulations.   Licensee acknowledges and agrees that it will review any applicable Laboratory Safety Plan prior to its use of University facilities and equipment and will follow said Plan, University policies, procedures, and/or regulations pertaining to the use and occupancy of the facility, and all rules and directions from University personnel regarding use of University facilities and equipment.  Licensee further agrees to comply with all applicable federal and state laws and regulations, including, but not limited to, Hazardous Substances, Biohazardous Materials/Agents, Security, Emergency Response regulations or requirements and Export Control Laws, as the same may apply to Licensee's use of University facilities and equipment.   Licensee further acknowledges its responsibility and obligation under applicable federal rules and/or regulations to provide the necessary protection and clearance for any classified contracts or information and affirms that any clearance(s) granted or obtained by the University or OSU ClED, Inc. shall not cover Licensee.  Licensee warrants that it will not at any time take any action that would cause the University to be in violation of any such laws and regulations.
5. List of Persons Authorized by Licensee to Use the Facilities.  Licensee agrees to furnish University, upon execution of the Agreement, a list of Licensee's officers, agents, or employees authorized to use University facilities and equipment on Licensee's behalf.  Licensee understands that persons not on such list will not be permitted to use University facilities or equipment on behalf of Licensee unless Licensee provides written authorization and an updated list reflecting Licensee's authorization of such person(s).  Licensee shall ensure that all persons authorized to use University facilities or equipment on behalf of Licensee shall have reviewed   any applicable Laboratory Safety Plan and follow all rules and directions from University personnel regarding use of University facilities and equipment.
6. Care and Maintenance of Equipment and Facilities.
6.1
Licensee agrees that in the event it damages any University facilities or equipment, Licensee will bear the sole financial responsibility for such damage.   At University's option, Licensee shall promptly pay for or reimburse University for all repairs to the facilities or any equipment damaged during work by Licensee or, if the equipment is unable to be repaired, Licensee agrees to replace the equipment with equipment of similar value and specifications.  Licensee understands that the license granted herein does not authorize Licensee to make any attachments to or additions, alterations, or modifications to the facilities.
6.2
Licensee agrees to provide computer equipment and data storage. While routine internet use is anticipated and allowable, Licensee understands that any use of University computing resources subjects Licensee to the Information technology policies of the University and that at a minimum University shall retain the right of access to the contents of stored computing information at any time to comply with the requests of any applicable regulatory authority or for any purpose for which the University it has a legitimate "need to know."
7. Liability and Indemnification.  Licensee agrees to conduct its activities in the facilities in a careful, safe, and lawful manner. As a material part of the consideration to the University, Licensee agrees to assume all responsibility, risk, and liability of damage to and loss or theft of Licensee's or its authorized users' property located within or on University property, of damage to University facilities and/or equipment, of injury or death to persons and/or of environmental and biohazardous substance, material, and agent risks related to Licensee's use or occupancy of the facilities and/or equipment, and Licensee waives all claims against the University.  Licensee agrees to defend, indemnify, and hold harmless the Board of Regents for the Oklahoma Agricultural and Mechanical Colleges, the University, and all their officers, regents, employees, and agents, against all claims, suits, actions, liabilities, losses, penalties, costs, damages, and expenses  (including  attorney fees and litigation costs) of whatever kind or nature, including without limitation, personal injury or death, workers' compensation claims, environment  and biohazardous  claims, products liability, and property damage,  arising out of, in connection with, or incident to Licensee's use or occupancy of the facilities and equipment  or any breach or default in the performance of any obligation on Licensee's part to be performed  under  the terms  of this Agreement.   This indemnification shall survive the termination of the Agreement.
8. Insurance.  Licensee shall maintain at all times during this agreement insurance coverage with minimum limits as follows:
Coverage:




Limits:
Workers' Compensation


statutory
Commercial General Liability
General Aggregate



$2,000,000
Products/Completed Operations Aggregate
$2,000,000
Each Occurrence



$1,000,000
Personal Injury and Advertising Injury
$1,000,000
Fire Damage Liability



$100,000
Each policy of insurance shall include a 30-day notice of cancellation and name Oklahoma State University as Certificate Holder.  Required insurance shall be written on a form acceptable to Oklahoma State University, and shall be underwritten by an insurance carrier with an A.M. Best rating of A- or better.
As proof of the insurance required, Licensee shall cause a certificate of insurance to be issued to Oklahoma State University at the inception of this agreement showing Oklahoma State University as the certificate holder and upon renewal of any required insurance policy during the entire term of the agreement with the Oklahoma State University.
Any combination of primary and excess insurance may be used to satisfy the limits of coverage for Commercial General Liability and Auto Liability.  Should Licensee subcontract any work under this agreement to any other party, each subcontractor shall be subject to all of the insurance requirements of this agreement and shall be required to provide proof thereof.
Licensee shall provide proof of insurance required herein to the University within thirty (30) days of the effective date of this Agreement and before commencing any use of University facilities or equipment.  Proof of insurance shall be submitted to:
Grants and Contracts Financial Administration
Attention:  Director 
Oklahoma State University
401 Whitehurst
Stillwater, OK 74078
Neither Oklahoma State University nor the State of Oklahoma waives its sovereign immunity as established in the Governmental Tort Claims Act, 51 O.S. § 151 et seq., and nothing contained in this contract should be interpreted as such a waiver.
9. Term and Termination.
9.1
The term of this Agreement will begin on the Effective Date and end one year from the Effective Date at which time the Licensee’s right to use the facilities and/or equipment under this Agreement will automatically expire.   The term of this Agreement cannot exceed a one-year period.
9.2
Either party shall have the right to terminate this Agreement on thirty (30) days written notice to the other.  If terminated by Licensee, Licensee shall make prompt payment to University for the facilities provided to date of termination, including any non-cancelable obligations of the University made before receipt of written notice to terminate.
9.3
University shall have the right to immediately terminate this Agreement and suspend Licensee's use of University facilities and equipment in the event:
i. Licensee's account is more than thirty (30) days past due; or
ii. Licensee fails to comply with any of the conditions or rules contained in any applicable Laboratory Safety Plan or rules and directions from University personnel regarding use of University facilities and equipment.  Such determination shall be in University's sole discretion.
iii. Licensee fails to furnish satisfactory evidence of insurance, lapse of a policy, or inadequate limits or failure to pay deposit as required.
10.
Limitations on Warranties.   UNIVERSITY HEREBY EXPRESSLY DISCLAIMS AND EXCLUDES ALL WARRANTIES, EXPRESS OR IMPLIED, CONCERNING UNIVERSITY EQUIPMENT OR FACILITIES.  UNIVERSITY DOES NOT GUARANTEE THE ACCURACY OF ANY TEST RESULTS LICENSEE MAY OBTAIN FROM USING UNIVERSITY EQUIPMENT OR FACILITIES.
11.
Limitation of Liability.   EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, UNIVERSITY SHALL NOT UNDER ANY CIRCUMSTANCES BE LIABLE TO   LICENSEE OR ANY   OTHER PARTY FOR  (A)  PERSONAL  INJURY  OR PROPERTY DAMAGE; (B) LOST PROFITS, WORK STOPPAGE, LOST DATA, COMPUTER HARDWARE OR SOFTWARE DAMAGE, FAILURE OR MALFUNCTION, OR ANY OTHER SPECIAL, INDIRECT, OR CONSEQUENTIAL DAMAGES OF ANY KIND.
12.
General Provisions.
12.1
Assignment. Neither party shall assign this Agreement or any part thereof to any other party or parties without the prior written consent of the other party.  This Agreement shall inure to the benefit of and be binding upon the parties hereto and their respective successors and permitted assigns.
12.2
Force Majeure.    University shall not be responsible for any delays or failure to provide access to the facilities and equipment due to acts of God, strikes, or other disturbances, war, insurrection, embargoes, governmental restrictions, acts of governments or governmental authorities, or other causes of any kind beyond the control of the University.
12.3
Abandoned Property.   Any property left in the facilities by the Licensee shall, after a period of ten (10) days from the last day of use hereunder, be deemed abandoned and become the property of the University to be disposed of or utilized at the University's discretion.
12.4
Parking.  Parking spaces or availability are not granted under this Agreement.  It is the responsibility of the Licensee to obtain, at its cost, an appropriate parking permit through the OSU Parking and Transit Services or park at the Student Union Parking Garage.
12.5
Governing Law.   This Agreement shall be governed and construed in accordance with the laws of the State of Oklahoma, without giving force and effect to its choice of law provisions.  Any legal action in connection with this Agreement shall be filed in the District Court of Payne County, Oklahoma or the United States District Court for the Western District of Oklahoma, as appropriate, to which jurisdiction and venue Licensee expressly agrees.
12.6 
Severability.   If any provision of this Agreement is declared void or unenforceable, the validity, legality, and enforceability of the remaining provisions shall not in any way be affected or impaired thereby.
12.7
Notices.   Legal notices and communications that a party is required or elects to deliver shall be in writing and shall be deemed effectively given when delivered personally, or by facsimile or electronic mail (provided such delivery is confirmed), or by a recognized overnight courier service or by United States mail, certified or registered, postage prepaid, return receipt requested, to the other party at its address set forth below or to such other address as such party may designate by notice given pursuant to this Section:
If to the University:
Oklahoma State University
Attention: Vice President for Research
203 Whitehurst
Stillwater, OK 74078
Facsimile No.:  405.744.6244
Email: toni.shaklee@okstate.edu
With Copy to: 

Oklahoma State University
Grants & Contracts Financial Administration
Attention: Assistant Director
401 Whitehurst
Stillwater, OK 74078
Facsimile No.: 405.744.7487
Email:  lisa.faulkner@okstate.edu
If to the Licensee:



CONTACT INFORMATION OF LICENSEE
12.8
Collection and/or Attorney Fees.  In the event the University commences any action in law or equity to enforce any provision of this Agreement, and/or uses the services of a collection agency to collect any unpaid balance, the Licensee shall pay all collection costs incurred, including agency fees up to 33% of the outstanding balance, and/or attorneys' fees, court costs, reasonable costs of experts, and other  costs incurred  in  the  action  or  proceeding, in  addition to  any  other relief  to  which  the University may be entitled.
12.9
Authority. The person(s) signing this Agreement on behalf of the Licensee represent(s) and warrant(s) to University that he/she/they have the legal authority to sign this Agreement on behalf of Licensee and to bind Licensee to the covenants and conditions of this Agreement.
12.10
Licensee includes officers, agents, employees, representatives, invitees, licensees, contractors, or subcontractors of Licensee.  Throughout this Agreement, wherever the term "Licensee" is used, such term shall also include, refer to, and bind Licensee's officers, agents, employees, representatives, invitees, licensees, contractors, and subcontractors.
12.11
Entire Agreement and Modification.  This Agreement, including all attached or referenced schedules, is intended by the parties as the final and binding expression of their agreement and as the complete and exclusive statement of its terms. The Agreement cancels, supersedes, and revokes all prior negotiations, representations, and agreements between the parties, whether oral or written, relating to the subject matter of this Agreement.   This Agreement may be amended only in writing, signed by the authorized representatives of the parties hereto.
IN WITNESS WHEREOF, the authorized representatives of the parties have executed this Agreement as of the day and year first above written.
University:
By:
___________________________________

Vice President for Research  

Oklahoma State University
Date: 
___________________________________
Licensee:
By:
____________________________________
Date: 
____________________________________
EXHIBIT A
UNIVERSITY FACILITIES AND EQUIPMENT SCHEDULE
1. Description of facilities and/or equipment to be used:
a. Electrical and Computer Engineering department machine shop located in Engineering South.

b. Electrical and Computer Engineering department PCB mill located in engineering lab on 4th floor of Engineering South

c. Terahertz laboratories located in the Center Basement of the ATRC Building.

d. Cleanroom located adjacent to the Terahertz labs in Center Basement of ATRC Building.

2. Schedule of dates and times for use: (Note:  University facilities and equipment will only be available for use Monday through Friday, 8:00 a.m. to 5:00 p.m. and University facilities will be closed and unavailable for use  on official University holidays, see OSU Policy and Procedures Letter #3-0709 for listing of official University holidays.)
3. Non-university ________ company employees will be permitted access to the facilities only during normal business hours, as listed above, unless accompanied by the _________ participant. Keys to University facilities will only be issued to __________ participants.
4. Fees for scheduled use:  User is expected to supply all raw stock used in machining, and supply or reimburse wafers used in cleanroom.  Fee Schedule is attached.
The first installment shall be payable in advance on or before the Effective Date.  All subsequent payments shall be payable in advance on or before the first day of each month.
Charges for cleaning and/or damage will be billed to Licensee and payment is due thirty (30) days from date of invoice.
Licensee agrees that any amounts remaining unpaid after the due date will accrue interest on a daily basis at the rate charged on unpaid account balances by the University's Bursar Office.  The current rate is 1.5% per month on any unpaid balance until paid in full or an Annual Percentage Rate (APR) of 19.56% when computed from the due date.  Delinquent accounts may also be reported to credit reporting services.
V. Other terms or conditions:
None
University _____________________
Licensee ______________________
OKLAHOMA STATE UNIVERSITY
FACILITIES USE
APPROVAL ROUTING
	PROGRAM INFORMATION:



	INFORMATION ON APPLICANT AND/OR COMPANY (if applicable):



CHECKLIST OF PROGRAM REQUIREMENTS:
	_______
	A License agreement between OSU and the start-up company

	_______
	A draft or completed business plan

	_______
	Conflict of Interest Management Plan

	___x___
	Lab Use Agreement

	_______
	A business viability review by the Technology Business Development Program (TBDP)

	_______
	Review and approval at the College and Department Levels

	_______
	Final review and approval by OSU Provost and Vice President for Research and Technology Transfer


APPROVALS REQUIRED:



COLLEGE APPROVAL:





By:  ___________________________			By:  _________________________





Printed Name: __________________			Printed Name:_________________





Title: __________________________			Title: _________________________











By:  ___________________________			By:  _________________________





Printed Name: __________________			Printed Name:_________________





Title: __________________________			Title: _________________________








Risk and Property Management				


				





By:  ___________________________			





Printed Name: __________________			





Title: __________________________			





UNIVERSITY COUNSEL:





By:  ___________________________





Printed Name: __________________





Title: __________________________
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